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Abstract: The main purpose of this study is to clarify the role and purpose of the principle of
subsidiarity in the law of the European Union, as well as to establish the prospects of its development in
the future. For a detailed study of this topic, the following methods were used: dialectical method,
formal-legal method, logical method, method of induction and deduction, method of system analysis,
statistical method, logical method, and others. The results of the study - definition, and analysis of the
main concepts and terms that have been used; the study of the history of formation and approval of the
principle of subsidiarity in the law of the European Union; elucidation of the purpose and peculiarities
of the principle of subsidiarity; establishment of legal acts that enshrine provisions governing the
application of the principle of subsidiarity; characterization of the "early warning system"; clarification
of the role of the European Court of Justice in applying the principle of subsidiarity; establishment of
ways and mechanisms to improve and develop the principle of subsidiarity in the future. The practical
significance of this article is to explore the specifics and the need for the distribution of powers among
the various authorities and to develop mechanisms to improve this principle in the future. Since the
introduction of the principle of subsidiarity, scientists have repeatedly tried to clarify its peculiarity and
purpose. Thus, scientists approached the study from different sides and spheres and points of view:
theory of law or politics, economics or law; investigating the application of the principle of subsidiarity
starting from environmental law and ending with criminal law. So, 38 works of scientists were used to
study the topic, the study of which was aimed at establishing the feasibility, necessity, and effectiveness
of the principle of subsidiarity in the EU law and its role in the distribution of powers between the bodies
of EU Member States and the European Union itself. The works of scientists from all over the world were
used since the question of the application of the principle of subsidiarity in the law of the European
Union occupies an important role not only for the European region but also affects the legal system of
different countries and regions of the world. The scientific novelty of this article lies in the elaboration
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of mechanisms and directions of improvement and development of the principle of subsidiarity in order
to apply it in the future.

Keywords: early warning system; national parliaments; proportionality principle; monitoring;
European Court of Human Rights.

Introduction

Justice and democracy have become among the most important affairs of mankind that public
institutions must achieve and enforce. S. Rizcallah noted in her research that the legal structure of the
European Union is based on the fundamental premise that each member state shares with all other
member states, and recognizes that they share with it a set of common values and principles on which
the European Union functions (Rizcallah, 2021).

The further improvement and development of the European Union (hereinafter referred to as the
EU) is based on the implementation of the principle of subsidiarity. The principle of subsidiarity is
becoming more and more popular in the EU every year. At the beginning of the creation and formation
of the European Union, there were fears that the association could supersede the powers and
administrative bodies of the EU member states. The essence of this principle is expressed in the need to
distribute powers among different authorities. At the 2018 conference “Subsidiarity as a Building
Principle of the European Union,” conference representatives noted that the principle of subsidiarity is
the cornerstone of a common and united Europe (Subsidiarity Conference, 2018). The European Union,
together with the member states, should work to solve important problems in various fields of activity
using the principle of subsidiarity.

The concept of subsidiarity comes from the Latin word “subsider” and means to replace or serve
(Granat, 2018). The founder of the principle of subsidiarity in the law of the European Union should be
considered ]. Delors, who believed that it was necessary to determine in which areas the association
could act and function independently, separate from national bodies (DELORS, 1999).

B. Yefimenko noted that the rationale for the expediency and necessity of the existence and
enforcement of this principle is to protect the independence of the lower authority in relation to the
higher authority (Yefimenko, 2020). The principle of subsidiarity is an important condition for
regulating the distribution of powers between different levels of government (national, local, and
supranational).

Research Problem

With each passing year the European Union develops, its geographical expansion and its sphere
of influence are carried out. This, in turn, requires the improvement of its institutions, legal framework,
procedures of activity, as well as the development of fundamental and general principles, based on
which the functioning of the association is carried out. One of such principles is the principle of
subsidiarity, the main purpose of which is the proper and effective distribution of powers between the
national bodies of the EU member states and the bodies of the European Union in resolving certain
issues.

Research Focus
Effective regulation, application, and enforcement of the principle of subsidiarity will avoid
disagreements between member states and the association on the resolution of certain issues and allow
states to solve problems and issues that fall under their competence independently without EU influence
or, conversely, help solve large-scale problems that have. impossible instruments and means of a
member state.

Research Aim and Research Questions
The purpose of this study is to reveal the peculiarities and analysis of the principle of subsidiarity
in EU law as one of the important principles of the legal system of the European Union, as well as to
work out mechanisms for its future improvement and development.
The objectives of this article are:
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- to establish the peculiarities and purpose of the principle of subsidiarity;

- to establish the process by which the principle of subsidiarity is developed and asserted in
European Union law;

- to determine the purpose of the “early warning system” procedure;

- to examine the role of the judiciary in establishing the principle of subsidiarity and vice versa; to
establish the role of this principle in the conduct of judicial proceedings

- to define directions for developing and improving the principle of subsidiarity in the future.

Research Methodology

General Background

The necessity and prerequisites for the study of this topic of the article include the fact that there
are frequent problems and discussions about the distribution of powers and competencies between the
bodies of the European Union and bodies of the member states of the association to solve various kinds
of issues in various spheres of activity. It is repeatedly noted that it is necessary to fix and effectively
regulate the resolution of issues and problems by the member states without EU influence, but without
transferring to the national bodies the powers attributed exclusively to the competence of the
association.

Sample / Participants / Group
In order to prove the above-mentioned provisions the author researched and analyzed a lot of
works of researchers and analyzed legal acts regulating the features and application of the principle of
subsidiarity. Having analyzed the right-wing scholars, it can be noted that most of them support the
effective consolidation and application of the principle of subsidiarity, which will contribute to a
qualitative and fair distribution of powers between the various authorities.

Instrument and Procedures

Within the framework of this article, a number of general and special methods of scientific
knowledge were used. Yes, the dialectical principle, the method of a systematic approach, the logical
method, the historical method, the formal-legal method, etc. were used.

The use of the systematic approach in the study contributed to the establishment and disclosure
of the essence and purpose of the principle of subsidiarity in EU law. The dialectical method made it
possible to carry out a legal analysis of the legal acts in which the principle of subsidiarity is enshrined,
as well as to study the purpose of the “early warning system” procedure. The historical method was used
to clarify the process of formation and establishment of the principle of subsidiarity in EU law.

The formal-legal method was used to establish the features of the distribution of powers between
the various authorities and to clarify the impact of the principle of subsidiarity during the judicial
resolution of conflicts. Through the use of the logical method, a study of the peculiarities of national
parliaments' control over the adoption of legal acts within the framework of the European Union was
carried out.

Data Analysis

A study by F. Fabbrini, who researched the principle of subsidiarity, contains the following
description of this principle: “Three corrective words of the legislator and entire libraries are turned
into waste paper. Even worse: three additional words and entire libraries can be re-filled with learned
commentaries” (Fabbrini, 2018).

The issue of the application and role of the principle of subsidiarity in EU law has been addressed
by quite a few scholars from around the world and regions, namely England, Northern Ireland, the
Republic of Ireland, etc. (Pimenova, 2021). The conclusions and results of scholars researching the
principle of subsidiarity were formed mainly on the combination of empirical and theoretical research
methodologies, through which the level of effectiveness of the principle of subsidiarity was determined
(Janecek, Williams, Keep, 2021).
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The principle of subsidiarity remains controversial today and has generated much debate among
scholars. However, it should also be noted that since its formal recognition and codification in the
original law, scholarly research on the principle of subsidiarity has declined somewhat. Only in recent
years, when political crises occurred in the European Union and the influence of the EU on various
spheres of life, in particular the socio-political sphere, scientific interest in the principle of subsidiarity
in EU law has become more relevant again.

Research Results

One of the main principles of European Union law is the principle of subsidiarity, which acts as a
principle of interaction between all bodies and levels of government (Visser, 2020). In European Union
law, the principle of subsidiarity first appeared in 1975 in a report issued by the European Commission
but has not yet been legally established. In 1992, with the adoption of the Maastricht Treaty, the
principle of subsidiarity took on a general meaning. In 1997, the Protocol on the Application of the
Principles of Subsidiarity and Proportionality was adopted, which facilitated judicial review of EU
member states' compliance with the principle of subsidiarity (Document 12008M/PR0O/02, 2008). A
more general application in all vitality of the principle of subsidiarity was given in the Lisbon Treaty of
2007 (The Treaty of Lisbon, 2007). Currently, the principle of subsidiarity is enshrined in Article 5 of
the Treaty on European Union, which states that if an objective cannot be achieved or an issue cannot
be solved by the EU member states, these tasks shall be solved and implemented by the union (Treaty
on European Union, 1992). It can be noted that subsidiarity as a principle is limited to cases and
moments when the competence of the European Union is intended to complement the competence of
the EU member states.

The principle of subsidiarity is a reflection of the concept that the governance mechanism should
be based and built “from the bottom up” (Saryusz-Wolski, 2021). It should be noted that the principle of
subsidiarity in the law of the European Union is a universal way and means of solving issues and
problems between all levels of government, as well as maintaining a balance between national, regional,
and European authorities. The principle of subsidiarity can be used in all areas that fall under the
exclusive competence of the European Union. Thus, this principle is used in environmental, cultural,
educational, economic, and other areas of EU activity (Affolter, 2021).

In modern legal acts of the European Union, the principle of subsidiarity is perceived not as a
political principle, but as a purely legal principle, which is enshrined at the legislative level. Thus, the
principle of subsidiarity along with other legal principles of the European Union (the principle of
proportionality, the principle of vesting competence, etc.) form the basis of the EU legal system
(Wanzenbock, Frenken, 2020).

Protocol No. 2 on the Application of the Principles of Subsidiarity and Proportionality contains a
number of requirements for the application and observance of the principle of subsidiarity, namely: 1)
consultation when submitting a legislative act to take into account regional and local planning actions;
2) empowering national parliaments to monitor the compliance of EU draft laws with the subsidiarity
principle; 3) the draft legal act must contain an explanation of how it is compatible with the subsidiarity
principle; 4) empowering member states to apply to the Court of Justice in case of violations of the
subsidiarity principle (Document 12008M/PR0O/02, 2008).

This study needs to compare and contrast the principle of subsidiarity and the principle of
proportionality. Since these two principles are enshrined in Article 5 of the Treaty on the European
Union, it is necessary to clarify their relationship. The principle of proportionality in EU law is
considered one of the general principles (Kosta, 2019). The principle of proportionality should be
understood as the phenomenon that in order to achieve a certain goal, authorities may be able to impose
additional obligations on citizens beyond the limits of necessity if it results from and is caused by the
need to respect the public interest (Harvey, 2020). If we compare these principles, it should be noted
that the principle of proportionality is more common than the principle of subsidiarity and is applied in
all areas of the EU. It is also possible to compare the principle of subsidiarity and the principle of
separation of competence, which deal with specific issues. The principle of separation of competence is
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designed to regulate the powers of the EU and member states in the process of making certain decisions
and is expressed through exclusive, general, special, and complementary competence, which means the
level of involvement of member states in the process of making decisions or legal acts, as well as
determining from which particular issues the European Union and states can make decisions (Kovaliv,
Tymchyshyn, Nikanorova, 2020).

The principle of subsidiarity is designed to draw attention to the role of national parliaments of
member states in the European Union. One of the main objectives of the EU functioning is to ensure
democracy (Perkowski, Farhan, 2019). The level of application of the principle of subsidiarity has
repeatedly been criticized, which, in turn, has led to a violation of the principle of democracy. The
enshrinement of this principle in the Lisbon Agreement has strengthened the role of national
parliaments in the legislative process of the European Union (The Treaty of Lisbon, 2007). Also, the
Protocol on the Application of the Principles of Subsidiarity and Proportionality has strengthened the
right of national parliaments to monitor and express their views on the legality and compliance of the
legislative acts adopted within the European Union with the principle of subsidiarity, the so-called “early
warning system” (Document 12008M/PR0O/0/). It is worth noting that EU member states in case of
disagreement with a particular EU legislative initiative can adopt their informed opinion on this issue.
However, the “early warning system” procedure is rarely used within the EU and has been repeatedly
criticized. For example, critics of this procedure point out that political dialogue within the EU is used
more frequently than the “early warning system,” since the latter has actually been used about five times
since 2009. T. Malang and F. Leifeld pointed out that the national parliamentary chambers can reach
that the Commission should reconsider a legislative proposal if the parliaments reach the threshold of
one-third of all chambers expressing concern, a process called “yellow card edition” (LEIFELD, MALANG,
2021). Thus, it should be noted that the first yellow card in the early warning system was issued in 2012
against the proposal of the Commission on Trade Union Rights and the Right to Strike (Petri¢, 2017).
Twenty of the forty national parliaments considered the content of the Commission's proposal
inconsistent with the principle of subsidiarity and ultimately the proposal was not adopted. The last
yellow card was applied by the national parliaments in 2016 over the disagreement and protest against
the revision of the Directive on Worker Travel (Petri¢, 2017). It should be noted that the existing “early
warning system” procedure and the national parliaments applying this procedure rather resemble a
quasi-institutional body alongside the legislative bodies of the European Union, playing an advisory role
in the EU legislative process (Cooper, 2019).

National parliaments should play a more active role in making certain decisions and monitoring
compliance with the subsidiarity principle. The existing early warning system requires some reform,
particularly regarding threshold deadlines, such as, for example, an eight-week deadline for national
parliaments to provide reasoned opinions. Yes, the following recommendations and actions can be
proposed to improve the existing early warning system, namely:

- The European Commission can provide detailed answers and conclusions to all questions that
arise concerning the impact of the reasoning procedure on the European Union's legislative process;

- The established eight-week threshold should be applied in as flexible a manner as possible;

- National parliaments should be given a greater role in the decision-making process and this
would in turn foster the principle of subsidiarity;

- National parliaments should be invited at an early stage to consult on the appropriateness of
decisions, which in turn would contribute in the future to an effective distribution of powers between
the various authorities and to the principle of subsidiarity (Gruisen, Huysmans, 2020).

It should also be noted that the European Union can act within the limits of powers enshrined in
the Constituent Instruments of the EU, i.e. the principle of subsidiarity cannot go beyond the powers of
the bodies of the European Union. Expansion of the powers of the EU institutions is possible only if all
member states of the European Union agree together, which in turn emphasizes the importance of the
principle of subsidiarity.

The principle of subsidiarity will make it possible to more effectively address emerging problems
and challenges in various areas, in particular environmental protection, foreign trade, and internal
market regulation, bringing these issues to the regional (large-scale) level, rather than being in the field
of vision of a single country or group of countries (Doussis, Delitheou, 2019).
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In practice, the application of the principle of subsidiarity has not been fully explored and
consolidated, unlike the consolidation of the principle in theory. The importance of the principle of
subsidiarity is repeatedly noted in the scientific literature and in the European Community (Azevedo,
Paparusso, Vaccaro, 2020). It should also be noted that, although the principle is becoming increasingly
relevant, there is still no perfect case law on its application, justification, and meaning. One example of
alegal proceeding concerning the principle of subsidiarity is a case that took place in Great Britain when
it was still a member of the European Union. Thus, the essence of the case concerned the adopted
Working Time Directive, in which the UK demanded the repeal of certain provisions of this Directive,
namely the provisions on the establishment of maximum working week rules, minimum paid leave, and
the establishment of minimum rest periods. In support of its demands and actions, the UK noted that it
had not been shown that the objectives of the Directive could be better achieved at the community level
than through the actions of the Member States of the European Union. However, the European Court of
Human Rights rejected this argument and made a decision referring to the opinion of the Council of the
EU. Thus, in the European Court of Justice noted “the need to improve the existing level of protection ...
and to harmonize conditions in this field” and that this “necessarily involves Community action”
(Document 61994CJ0084, 1996). It should be noted that although the case was heard in 1996, the
relevance of judicial protection and securing the principle of subsidiarity remains today, which in turn
requires more detailed examination and safeguarding at the level of both the Community and the
Contracting States.

It should be noted that it is the provision and guaranteeing of the principle of subsidiarity that will
allow the separation of powers for more effective decision-making by different authorities, both at the
national level and at the level of the association, which in turn will qualitatively consolidate and improve
the level of democracy (Hettne, Langdal, 2018).

In the question of the future improvement and functioning of the principle of subsidiarity, it
should be noted that the establishment and combination of a mixed procedure of regulation of the
principle of subsidiarity would be advisable. Thus, judicial control and national parliamentary control
of the principle of subsidiarity, which is expressed by strengthening the role of the European Court, a
coalition of national parliaments, taking into account the principle of subsidiarity in addressing
controversial and conflict situations will contribute to the effective allocation of powers between the
various authorities to address a particular issue. It would be even more relevant to create, within the
European Union, a special body whose powers would include the establishment and implementation of
control between the compatibility of the EU legislation and the principle of subsidiarity. It is also
necessary to create an effective institutional mechanism to protect the principle of subsidiarity and its
observance not only at the level of the European Union but also at the level of the member states of the
association.

An important aspect in the process of improving and developing the principle of subsidiarity in
the future should be the harmonization and alignment of national legislation of the EU Member States
with the standards of the association on the regulation and application of the principle of subsidiarity.
In support of the above-mentioned provision regarding the harmonization of national legislation to EU
standards, the following argument should be made, namely the existence of transnational problems, i.e.
problems that have transnational implications and affect both the various areas of the European Union
and the activities of the EU Member States.

Discussion

In speaking about the role of principles in the process of human rights protection A. von Bogdandy
noted that legal principles play a special role in ordering the legal material into a meaningful whole and
act as an effective way to protect human rights. that the principles of law act as an important category,
the purpose of which is the optimal protection of violated human rights (Bogdandy, 2020). Indeed,
principles act as one of the basic prerequisites for the protection, guaranteeing, and safeguarding of
human rights and interests.
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P. Lopatka believed that there is no alternative to the mega-union and mega-project called the
European Union, but it can be made closer to the people and citizens of EU countries by introducing
principles of subsidiarity in more practical ways (Lopatka, 2019). F. Giordano pointed out that
subsidiarity is still a principle that can comprehend the deepest examples of society and its
development, social regeneration, and democratic participation in the adoption of vital issues
(Giordano, 2021). The European Union must mean a pan-European effort to uphold and enforce
European values, the implementation, and affirmation of which will involve all EU countries, their
parliaments, and citizens.

P. Schiitze, in his writings touching on the principle of subsidiarity, noted that the principles on
which the EU functions, including the principle of subsidiarity, have developed and improved in parallel
with the geographical expansion of the European Union and the expansion of its spheres of action
(Schiitze, Tridimas, 2018). One should agree with this opinion, since one of the main conditions for the
stable development of the European Union is the observance of both the association and the EU member
states of the principles of the functioning of the European Union.

A. Matei noted that the principle of subsidiarity is one of the guiding and most important
principles for the exercise of the European Union's powers and is the basis of the idea of involving
national parliaments in the legislative process and is considered a condition for the level of transparency
and democracy in decision-making (Matei, Dumitru, 2020). . Subsidiarity is part of the legal system of
the European Union and all EU institutions are obliged to ensure the application of this principle
(European Court of Auditors, 2021). The main purpose of the principle of subsidiarity, according to
Granat, is to resolve tensions between integration and proximity in all matters dealt with by the Union
and its member states (Granat, 2018). A common understanding of this principle should be to ensure
that each stakeholder understands the differences between the powers and at what point in the
legislative process they can play a role (Delhomme, 2019). Indeed, it should be noted that the principle
of subsidiarity is intended to address the issue of whether the European Union should act in certain
cases or whether the member states of the association should act in such cases.

J. Coaffee has noted that both new institutionalisms and genealogical approaches emphasize
context and historical circumstances in understanding the local networks of relationships that
determine what decisions are made, by whom, and with what level of authority (Coaffee, 2019). V.
Negrut in her research noted that the principle of subsidiarity tries to answer and solve two questions,
namely to solve the need for institutional restructuring and the social sphere, and to solve the problem
of active participation of citizens in the decisions made, reducing the level of their adoption as close as
possible to specific problems. (NEGRUT, 2014). It should be noted that the effective distribution of
powers between the various authorities will not only protect human rights, but also solve the issues that
arise in one area or another, thereby implementing both the improvement of the association itself, and
the development and establishment of democracy, not only in the European Union as united, but also in
each member state of the EU (Mei, Rodriguez, Chen, 2019). Also, the qualitative use of the principle of
subsidiarity will contribute to the involvement of national parliaments of important decisions made
within the European Union.

The role of the principle of subsidiarity in EU law must be given great attention in the study of the
“early warning system”, which has already been mentioned in the framework of this study. Thus, F.
Gruiser and M. Huysmans noted that the early warning system introduced by the Lisbon Treaty was
intended to increase the legitimacy of the European Union by strengthening the role of national
parliaments in the decision-making process (Gruisen, Huysmans, 2020). It should be noted that the
creation of the early warning system allowed national parliaments of EU member states to raise
reasoned objections to legislative proposals that violated the principle of subsidiarity. The principle of
subsidiarity and the establishment of the early warning system have clearly strengthened the
relationship between the institutions of the European Union and the member states of the EU.

The role of the principle of subsidiarity in the judicial system of the European Union should be
noted. Yes, the European Court of Justice has repeatedly preferred EU law over national law. D. Petri¢
thus explained the Court's restrictive approach to the principle of subsidiarity to EU law, noting that
even though the European Court of Justice announced its intention to approach the principle of
subsidiarity in a balanced and neutral way, its position still remains one-sided in favor of the European
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competence (Petri¢, 2017). In its activities, the European Court of Justice faces a conflict of neutrality
between the member states and the European Union, which to a certain extent also affects the
effectiveness of the application of the principle of subsidiarity.

Conclusions and Implications

Summing up all the above, it should be noted that the principle of subsidiarity is to find and
regulate the problem of balance between the distribution of powers between the various authorities (of
the EU member states and the European Union bodies) to solve certain issues. Thus, the bodies of the
European Union should not interfere in the process of solving certain issues and problems, which can
be solved by the states themselves, that is the so-called priority of the lower authorities to solve arising
problems independently. The process of establishing and approving the principle of subsidiarity took
place over a long period of time until a decade later this principle has taken its place in the hierarchy of
the most important principles of the European Union functioning.

This study has analyzed the involvement of national parliaments in the decision-making
procedure within the European Union and the exercise of control over the relevant process, the so-called
early warning system. It is noted that further involvement of national bodies and the procedure of
adoption of legal acts will be advisable and necessary. An effective and full integration of the principle
of subsidiarity into EU law will strengthen and further democratize the European Union, as well as
catalyze many positive developments in the national law of the Member States of the European Union.

Prospects for further research in the selected direction could be to intensify further consolidation
of the role of national parliaments in the decision-making process within the European Union, the
introduction of this principle into the judicial system of the European Union to effectively resolve arising
conflicts, as well as analysis of the legal framework that regulates the application of this principle and
its possible improvement, both at the level of association and at the level of member states.
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